Both the stipulations and U.S. Fuel's brief were filed on June 17, 1980.
U.S. Fuel filed its answer to the proposal for a penalty on June 20, 1980,
MSHA filed a brief on July 9, 1980,

After the briefs were filed, it was decided to postpone the issuance of
a decision in these cases until such titne as the Commission issued its deci-
sion in Secretary of Labor, MSHA v. Cement Division, National Gypsum Company,
Docket No. VINC 79-154-PM, addressing the issue as to when a violation is of
such nature as could significantly and substantially contribute to the cause
and effect of a mine safety or health hazard, as that criterion is used in
section 104 of the 1977 Mine Act, _3_/ Chief Administrative Law Jutjge James A.
Broderick issued his decision in the National Gypsum case on December 26,
1979, wherein he applied the rule of law announced by the Interior Board of
Mine Operations Appeals in Alabama By-Products Corporation, 7 IBMA 85, 94,
83 I.D. 574, 1 BNA MSHC 1484, 1976-1977 CCH OSHD par. 21,298 (1976).  See,
1 FMSHRC 2115 (1979). The Commission granted the mine operator's petition for
discretionary review on January 31, 1980, and issued its decision on April 7,
1981,  See, Secretary of Labor, MSHA v. Cement Divison, National Gypsum
Company, 3 FMSHRC 822, 2 BNA MSHC 1201, 1981 CCH OSHD par. 25,294 (1981).

II.  Violation Charged in Docket No. WEST 80-62

Citation No.                              Date                          30 C.F.R. Standard

789508                              April 10, 1979         75.316

III.  Witnesses and Exhibits

3/ An article appearing in 4 Mine Regulation & Productivity Report No. 25
(New York: McGraw-Hill, Inc.) (July 4, 1980) at-pg. 2 stated, in part, as
follows:

"The Mine Safety and Health Review Commission has expressed dissatisfac-
tion with the legal precedents that federal inspectors follow to decide
whether operators' violations are significant and substantial (S&S).  In a
public meeting, the commission voted 3 to 1 (Commissioner Al Lawson dissented)
to overturn a decision of Administrative Law Judge James Broderick that upheld
nine S&S findings attached to citations Issued to National Gypsum (MR, 1/11).

"Broderick indicated that he was bound to follow the test for S&S viola-
tions laid out by the old Interior Board of Mine Operations Appeals (IBMA) in
its 1976 Alabama By-Products decision. Operating under that test, which says
that all violations could be S&S except technical ones or ones posing only a
remote chance of injury, federal coal mine inspectors have found about 61% of
coal violations to be S&S, while metal/nonmetal mine inspectors have found
about 91% of violations to be S&S, according to figures of the Mine Safety
& Health Administration.

"What will remain unanswered until the commission issues a final opinion
is how far MSHRC will move in the direction of the IBMA's pre-Alabama
By-Products definition of an S&S violation as one posing a risk of serious
bodily harm or death." the parties.
